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July 28, 2017 

 

Jon Gundry, Superintendent 

Santa Clara County Office of Education 

1290 Ridder Park Drive 

San Jose, CA 95131-2304 

 

Re: FCMAT Extraordinary Audit of the Alum Rock Union Elementary School District dated June 9, 

2017 

 

Dear Superintendent Gundry: 

 

Thank you for your July 13, 2017, presentation to Alum Rock Union Elementary School District 

Governing Board and community regarding the FCMAT Extraordinary Audit dated June 9, 2017 (the 

“FCMAT Report”).  Pursuant to the requirements of Education Code section 1241.5, this letter shall 

constitute the required notification to the county superintendent of the Board’s proposed actions on the 

county superintendent’s recommendations. 

 

The FCMAT Report includes 55 separate recommendations (with subparts) for response within 5 

primary subject areas of comment, findings and recommendations: 

 

1. Government Code False Claims; 

2. Internal Control Deficiencies; 

3. Conflicts of Interest; 

4. Reporting Requirements for Nonvoter Approved Debt; and 

5. Fiscal Independence. 

 

This letter addresses the Board’s responses to the recommendations in subject areas 1-4 above.  The 

recommendations in Item #5 above (Fiscal Independence) are directed exclusively to the County Office of 

Education. 
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The Board understands that the concerns and allegations which prompted the audit are serious.  

The Board appreciates the efforts of FCMAT to review the concerns and allegations and, as demonstrated 

by the responses below, the Board and the District are committed to addressing all of the 

recommendations; the Board is, however, concerned by the tone and breadth of many of the statements 

in the report.  A summary of some of the key concerns is as follows: 

 

1. With regard to the District’s fiscal independence, the FCMAT Report includes 3 separate 

recommendations to the SCCOE including to “meet with the district to discuss rescinding the 

district’s fiscal independence status” and to examine the fiscal impact to the District of revoking 

the District’s fiscal independence status, including, but not limited to, the need to transfer from 

the District’s financial accounting system to the COE’s financial system.  The FCMAT Report 

further noted that Education Code section 42647 infers that the Santa Clara County of Education 

would regularly monitor the internal controls of fiscally independent districts, including ARUESD.  

The FCMAT Report was issued on June 9 and, notwithstanding the recommendations and 

statements in the report, on June 21, 2017, you recommended to Tom Torlakson, State 

Superintendent of Public Instruction (SPI), that the District’s fiscal independence be revoked: 

a. without any prior notice to the District or effort by the COE to meet with the District or 

allow the District to provide even a preliminary response to the report;  

b. without disclosing in your letter that no efforts had been made to meet with the District 

as recommended by FCMAT; 

c. without any disclosure to the SPI of what specific efforts had been made by the COE in 

the past to regularly monitor the District’s internal controls.   

In addition, your June 21 request was made to the SPI just 12 days after the release of the FCMAT 

Report and well before your July 13 presentation of the report and recommendations to the 

Board and Alum Rock community. 

 

Exactly one week later, on June 28, 2017, the SPI granted your request to revoke the District’s 

fiscal independence without any consideration of the fiscal impact to the District and its 

community, or any consideration of possible alternatives and necessary remedial or corrective 

measures. 

 

2. The FCMAT Report makes broad and sweeping allegations about the District’s contracting 

practices and internal controls relating almost exclusively to the District’s bond program.  While 

the Board understands the gravity of the concerns in the report, the Board also notes that the 

report has some shortcomings.  For example, the FCMAT Report fails to recognize that the Board 
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and that District have consistently implemented the numerous independent reviews of the 

District’s bond practices through constitutionally required independent audits and the reports of 

the District’s Citizen’s Oversight Committee (“COC”).  In this regard the Board notes that: 

a. Since 2014 (the inception of Measure J expenditures) the District has procured, and the 

Board has received and approved in open session, all required independent financial and 

performance audits of the Measure J bond program. 

b. The methodology in both the 2014 and 2015 independent performance audit reports 

specifically included: 

i. Interviewing District management to determine that controls over planning, 

bidding, contracting, expenditure of bond funds and financial reporting have 

been put in place and are working as documented; 

ii. Documenting District procedures and controls over planning, bidding, 

contracting, expenditure of bond funds and financial reporting;  

iii. Performing tests to determine that the District controls over planning, bidding, 

contracting, expenditure of bond funds and financial reporting have been put in 

place and are working as documented; and 

iv. Reconciliation of total bond expenditures. 

c. Each of the 2014, 2015 and 2016 independent performance audit reports were issued 

without any audit exceptions or negative findings.  No findings or warnings were issued, 

and the District was not advised, that any procedures or controls over planning, bidding, 

contracting, expenditure of bond funds and financial reporting were insufficient in any 

way or missing, or were not working as documented, or that the District lacked the 

capacity or ability to effectively track bond expenditures. 

d. The Chair of the District’s independent Citizens Oversight Committee (“COC”) for 

Measure J presented its annual report on Measure J in open session at the Board’s May 

12, 2016 meeting.  That report by the COC included the following: 

“[T]his committee is pleased to report that careful management by the School District's 

bond team and the project management of Luis Rojas and his team at Del Terra brought 

the projects in within the budget and on time.” 

3. The FCMAT report concludes that “there is sufficient evidence to demonstrate that fraud, 

misappropriation of funds and/or assets, or other illegal activities may have occurred in the 

specific areas reviewed”.  FCMAT’s finding that fraud may have occurred appears to be based 
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primarily on the fact that FCMAT could not get access to documents it needed to investigate the 

allegations of fraud, misappropriation of funds and/or assets, or other illegal activities that may 

have occurred in the specific areas reviewed.   

FCMAT failed to cite any direct evidence of that conclusion in the 69 page written report, and 

failed entirely to include any documentary evidence of that conclusion anywhere in the more 

than 70 pages of exhibits attached to the report.  The Board believes it is significant that FCMAT 

makes no finding that fraud of any kind has actually occurred.  Moreover, FCMAT made no effort 

in the report to reconcile the “clean” performance audits (including but not limited to the audit 

findings that District controls over planning, bidding, contracting, expenditure of bond funds and 

financial reporting had been put in place and were working as documented) and findings with its 

sweeping conclusion that fraud misappropriation of funds and/or assets, or other illegal activities 

may have occurred. 

4. In Section 4 of the report (Reporting Requirements for Nonvoter Approved Debt), FCMAT  states 

that it has serious reservations about the district’s ability to repay Certificates Of Participation 

(“COPs”) “without affecting the District’s unrestricted general fund and that the debt service 

payments pose a serious threat to the District’s ongoing fiscal solvency.”  FCMAT recommends 

that the District “develop a long term-strategy to budget for debt service payments on the COPs 

after state aid for the San Antonio Elementary School project is exhausted.”  The FCMAT Report 

fails to include that during the course of the FCMAT review the District did, in fact, present to 

FCMAT its plan to repay the COPs using restricted capital funds and without affecting the 

District’s general fund.  When presented with the plan and information the FCMAT team 

presented no objection to, or concern about, the District’s plan.  The Board voices its concerns 

about, and objections to, FCMAT’s selected reporting of information on such matters of vital 

community interest. 

The Board readily acknowledges there is room for improvement in the District’s facilities bond 

program and has been, and continues to be, committed to making that improvement and, to that extent, 

appreciates both FCMAT and the County Superintendent's effort to recommend areas of improvement in 

the bond program.  However, in light of the above points and other omissions in the FCMAT Report, the 

Board is concerned by the accusations in the report suggesting board member conflicts of interest or 

misconduct, vendor fraud and false claims, and in some instances, staff misconduct or illegal conduct or 

impropriety, without providing clear documentation in the report to support those serious allegations.  

Those shortcomings in the report have, in effect, fueled a public perception of wrongdoing before the 

Board and the District had any meaningful opportunity to respond to the FCMAT report. 

Notwithstanding the Board’s concerns noted above, the District takes each of the recommendations 

and all of the “findings” very seriously.  The Board notes that the District’s and the Board’s review of the 

FCMAT Report is on-going; whereas FCMAT notes that it conducted its review and compiled its report 
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over a period of 7 months, the District has had just a few weeks to review, analyze and assess the 

information and to begin the process of responding to the issues and concerns raised.  This letter is 

intended to meet the Board’s requirement to respond to each and all of the recommendations in the 

FCMAT report.  Since the District’s review and implementation of appropriate corrective measures is still 

under consideration, this response is not intended to address the numerous “findings” and factual 

allegations in the report and, on that basis, nothing herein should be construed as an admission or 

acknowledgement of fault or wrong-doing by any individual Board member or the Board as a collective 

body, or by the District. 

Based on the above issues and concerns and understandings, the Board responds below to each of 

the recommendations made in the FCMAT Report, many of which the District agrees with and is already 

implementing.  As stated below, the Board proposes to, and will, update you and the District community 

on an on-going basis regarding the District’s review status and implementation of necessary corrective 

measures. 

 

RESPONSE TO FCMAT RECOMMENDATIONS 

 

A. GOVERNMENT CODE FALSE CLAIMS 

a. Program Management Services – Procurement & Bidding 

The District’s Administrative Regulation 7140 provides that contractors “for any architectural, 

landscape architectural, engineering, environmental, land surveying or construction project management 

services shall be selected, at fair and reasonable prices, on the basis of demonstrated competence and 

professional qualifications necessary for the satisfactory performance of the services required.”  As 

acknowledged in the FCMAT Report, the District utilized an RFQ/RFP for the procurement of program 

management services in 2013.  In April 2014, the District’s then-Administration recommended to the 

Board that, “[based on Del Terra Group’s proven expertise and experience as the District’s program 

manager”, the Board approve a construction management services agreement with Del Terra to provide 

construction management services “for various district assigned projects.”   

District Response to FCMAT Recommendations 

FCMAT Recommendation #1 

                The District should follow industry best practices by using a RFQ/RFP process for procuring 

program management and construction management services. 
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District Response to FCMAT Recommendation #1 

The District acknowledges that school district recommended practices for the procurement of 

program management and construction management services include use of an RFQ or RFP process.  The 

District implemented such a practice in 2013 at the time of procurement of program management 

services with the vendor qualifications reviews and interviews taking place in an open and public 

meeting.  However, there does not appear to be universal agreement on the specific contents or 

requirements for such RFQ/RFP processes including, for example, how frequently such processes should 

be used.  Moreover, there is no universal agreement on the “best” practice for incorporating program 

management or construction management services into a bond program.  Some districts retain in-house 

staff to perform such services, some districts retain only program manager services, some districts have 

implemented a qualified pool of construction managers, and other districts in the past have retained 

vendors to provide combined program management and construction management services.  The District 

further acknowledges the need for some flexibility in the procurement process for program management 

and construction management services.  For example, state law (Government Code §4529) provides that 

a local agency may make a determination that the construction management services needed are more 

of a technical nature and involve little professional judgment and that requiring bids would be in the 

public interest.  In such instances, an RFQ/RFP would not be advisable.  The District will implement such 

practices in accordance with the requirements and guidelines provided by law as well as based on the 

District’s program needs. 

Proposed Timeline for Further Action/Response by District: To be implemented effective 

immediately in connection with any future procurement of program management and 

construction management services. 

FCMAT Recommendation #2 

The District should hire legal counsel to review the three board-approved contracts for program 

management and construction management services to provide district administration and staff with 

recommended changes and corrections in the contracts for future possible renegotiation and/or new 

contracts. Legal counsel should be familiar with providing school districts with strong and defensible 

language that provides legal protection and adequate enforcement of requirements for the vendor. 

District Response to FCMAT Recommendation #2 

               Acknowledged. 

Proposed Timeline for Further Action/Response by District: To be completed by District no later 

than October 31, 2017. 

 



 
Jon Gundry, Superintendent 
Page 7 of 33 
July 28, 2017 
 

 

Hilaria Bauer, Ph.D., Superintendent 

Board of Trustees:   Khanh Tran, President   · Andrés Quintero, Vice-President 

Dolores Márquez-Frausto, Clerk   ·   Esau Ruiz Herrera, Member   ·   Karen Martinez, Member 

b. Program Management Services: Payment/Fee schedule and Payment Deficiencies. 

District voters passed the Measure J bond ballot measure on November 12, 2012, authorizing the 

issuance of up to $125,000,000 in general obligation bonds to perform the projects specified in the ballot 

measure project list.  The District did not have, and does not have, the personnel to manage the amount 

and complexity of construction projects for the Measure J bond program.  Accordingly, at the Governing 

Board’s December 13, 2012, Regular Board Meeting, the Board (upon the recommendation of the then-

Superintendent) unanimously approved a Request for Qualifications/Request for Proposals (“RFQP”) 

process for program management services for the Measure J bond program, with the intention that the 

Board would take an action in a subsequent open session Board meeting (following the qualifications and 

proposal review process) to award the contract for program management services. 

The District issued its RFQP on December 21, 2012.  At the time of the issuance of the RFQP, and 

except for the Measure J ballot measure project list, the District had not yet developed a specific project 

list, or a list of project priorities, and had not yet determined which delivery method would be used 

during the preconstruction and/or construction phases of the Measure J bond program.  In fact, the 

RFQ/RFP specified in the scope of services that the selected program manager’s duties would include 

assisting the District in preparing and establishing the list and a timeline for implementation. 

At a special Board meeting held on March 5, 2013, the Board publicly interviewed four (4) firms 

as part of the selection process.  After considering the 4 candidates and their respective qualifications, 

the Board selected Del Terra Real Estate Services, Inc. (“Del Terra”) subject to negotiation of a program 

management agreement to be approved by the Board.  The records relating to the negotiation process 

indicate that the District had proposed a fee structure based on an hourly basis for actual work 

performed according to an agreed-upon hourly rate schedule by job classification.  Records also reflect 

that Del Terra payment applications to the District would be required to include detailed and specific 

billing information including the Campus Project for which the billing was submitted, the description of 

the work task performed, the identity of the Del Terra personnel performing the task, the amount of time 

taken to perform the task (in 1/10th of an hour increments), and the corresponding hourly rate and 

charge for such task.  The District proposals had also included a fee cap of “Not-to-exceed 3% of overall 

Quick Start Project Costs” and “Not-to-exceed 4% of remainder of available issued Measure J and 

Matching Bond Funds for Modernization and New Construction.”  Per the agreement, the program 

manager would, with the input of the District, develop the list and scope of all Campus Projects including 

the list of “Quick Start” projects and the remainder of all other bond projects to be included in the bond 

program, with the District to provide the program manager with a “Priority List” of Campus Projects to 

the program manager within 60 days after the agreement was executed between the District and Del 

Terra. 

Also, pursuant to the agreement, the District and Del Terra were to agree upon a schedule of 

costs and fees for each project. 
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During the course of negotiations the District Administration determined to pursue different fee 

and payment terms and provisions with Del Terra based on a percentage basis, and not on an hourly 

basis.  At the May 9, 2013, Board meeting the then-Superintendent recommended that the Board 

approve the Del Terra contract on the terms and conditions presented and as reflected in the 2013 

program management agreement. 

To date, the District cannot locate any records showing that, following the execution of the 2013 

agreement, the District Administration and Del Terra prepared or agreed upon the list of Campus Projects 

including those projects to be “Quick Start” projects or the payment schedules specified in the agreement 

for each project. 

On June 7, 2016, the District voters passed Measure “I” authorizing the issuance of up to 

approximately $140,000,000 in general obligation bonds to perform the projects specified in the ballot 

measure project list. 

At the November 10, 2016, Regular Board Meeting the Board approved a Program Management 

Agreement with Del Terra for the continuation of program management services for Measure J.  The 

2013 Measure J Program Management Agreement and the 2016 Measure Program Management 

Agreement are substantially identical in all materials respects, including the fee payment provisions.  

Section 10.9 of the 2016 Measure J Program Management Agreement provides, in part, that it 

“represents the entire Agreement between the District and Manager  for furnishing of Campus Program 

management services and supersedes all prior negotiations, representations or agreements, either 

written or oral, except as otherwise expressly provided.” 

Also, Recital “E” of the Board-approved 2016 Measure J Program Management Agreement 

provides that the District and Del Terra would “make their best efforts” to amend the Agreement within 

ninety (90) days of execution of the agreement to “provide remaining program and project schedules for 

Measure J funds not yet expended” as of November 10, 2016. 

At the November 10, 2016, Regular Board Meeting the Board further approved a Program And 

Construction Management Agreement with Del Terra for program management and construction 

management services for the Measure I bond program (the “2016 Measure I PM/CM Agreement”). 

At the time of the November 2016 contract approvals the Board had received (as noted above) 

favorable performance audits of the District’s Measure J bond program and a positive annual report from 

the District’s Citizens Oversight Committee that included complimentary remarks regarding the District’s 

bond program and Del Terra. 

At its January 2017 Regular Meeting, the Governing Board approved a list of projects for both 

Measure J and Measure I.   
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On May 9, 2017, in connection with the Board-approved 2016 Measure J Program Management 

Agreement and the 2016 Measure I PM/CM Agreement, the District and Del Terra agreed upon a form of 

work authorization for Measure J and Measure I program management services under the 2016 

agreements specifying the bond projects and estimated construction costs.   

On June 27, 2017, the District and Del Terra agreed to a Detail Fee Schedule for Measure J 

program management services and a separate schedule for Measure I program management services 

detailing the amount and schedule of program management fees for the Board-approved projects. 

District Response to FCMAT Recommendation 

FCMAT Recommendation 

The District should renegotiate all Del Terra contracts to include the following: 

a. A list of projects subject to the contract. 

b. A not-to-exceed amount of the contracts for both Measures J and I. 

c. A change to the fee structure to an hourly basis for actual work performed, with adequate 

documentation, including timesheets, to accompany each monthly invoice. 

d. A requirement for all changes regarding fee structure, payments, fee extensions and increases to be in 

written format and board-approved before the work is performed and the fees paid. 

District Response to FCMAT Recommendation 

The Board will consider the implementation of the foregoing recommendations in a manner that 

works best for the District.  There are multiple alternatives and approaches for program management 

service fees including not just hourly rates, but also cost plus fixed fee, salary times multiplier, plus direct 

expenses.  The District acknowledges that, based on FCMAT’s analysis and recommendations, 

renegotiation of the program management contracts is appropriate and the District will renegotiate 

terms that are fair, clear, and transparent and in the District’s best interests.  All renegotiated terms will 

be discussed and explained in an open session Board meeting before approval by the Board. Also, as 

noted above, the Governing Board approved a list of Measure J and Measure I bond projects, and the 

District recently agreed as to the scope of projects subject to the 2016 agreements.  The Board will 

consider the appropriate means for renegotiating the 2016 Measure J and Measure I program 

managements agreements. 

Proposed Timeline for Further Action/Response by District: To be completed by October 31,  

2017. 
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c. DSA Closeout Services Contract and Payment Issues 

In May 2014, the District entered into an “Agreement for Additional Services; DSA Close Out 

Certification Services” with Del Terra for a fixed lump sum of $145,500.00.  Pursuant to the Agreement, 

Del Terra was to provide closeout certification services through the Division of State Architect (DSA) for 

various District projects that remained uncertified and open by DSA.  The agreement was for the period 

November 1, 2013 to June 30, 2015.  The District has paid to Del terra all fees under the agreement.  The 

latest status update spreadsheet report is dated March 23, 2017.  The coding and information on the 

March 23 status update spreadsheet report is unclear.  Based on the report it appears that at least thirty 

(30) District projects remain open and not closed out with the Division of State Architect. 

District Response to FCMAT Recommendations 

FCMAT Recommendation #1 

The District should require the Del Terra Group to comply with all contract provisions and 

immediately provide all deliverables to the District, including a dated status sheet of all projects from the 

beginning of the DSA closeout services contract. 

District Response to FCMAT Recommendation #1 

Acknowledged.  No later than August 4, 2017, the District will notify Del Terra in writing to 

provide all deliverables, documents and work product in connection with Del Terra’s performance of the 

services specified in the Agreement, as well as a spreadsheet detailing the status of all projects specified 

in the Agreement.  Del Terra will be notified to provide all documents no later than Friday, August 25, 

2017. 

Proposed Timeline for Further Action/Response by District: The District will review and analyze 

the information and documentation to be provided by Del Terra.  The District will report on the 

status of the projects at an open session Regular Board meeting at least every 90 days until all 

projects are closed out and/or certified. 

FCMAT Recommendation #2 

The District should require the spreadsheet to include the following information: (i) the original 

projects that need to be certified (not all district projects ever completed, which causes confusion); (ii) 

the status of each project and whether the Del Terra Group obtained the certification and date of 

certification; (iii) an indication of the project certification work in progress and any significant issues; and 

(iv) a bottom-line total of projects still uncertified. 
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District Response to FCMAT Recommendation #2 

Acknowledged.  No later than August 4, 2017, the District will notify Del Terra to provide such 

information no later than August 25, 2017. 

Proposed Timeline for Further Action/Response by District: The District will review and analyze 

the information and documentation to be provided by Del Terra.  The District will report on the 

status of the projects at an open session Regular Board meeting every 90 days until all projects 

are closed out and/or certified. 

FCMAT Recommendation #3 

If a new contract is requested by the Del Terra Group, require DSA closeout services to be 

procured using an RFQ/RFP selection process, and exclude Del Terra from consideration because of lack 

of performance. 

District Response to FCMAT Recommendation #3 

The District does not anticipate requiring any additional close-out services, but any additional 

necessary close-out services will be procured using an RFQ/RFP selection process. 

Proposed Timeline for Further Action/Response by District: No further action necessary.  Not 

applicable. 

FCMAT Recommendation #4 

Require any new contract to include a not-to-exceed maximum amount and an hourly basis for 

actual work performed, not a lump sum monthly payment. 

District Response to FCMAT Recommendation #4 

               The District does not anticipate requiring any additional close-out services, but any additional 

necessary contracted close-out services will not be on a lump sum payment basis before all services are 

complete. 

                Proposed Timeline for Further Action/Response by District: No further action required. 

d. Program Management Performance and Scope of Work Issues 

FCMAT Recommendation #1 

The District should require all project files and documents to be immediately turned over to the 

district in an organized fashion. As per the program management contract, the Del Terra Group should 

also assist the district in organizing the filing system and plan room. 
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District Response to FCMAT Recommendation #1 

Acknowledged.  No later than August 4, 2017, the District will notify Del Terra to provide all 

project files and documents per the contract terms and requirements.   

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October31, 2017. 

FCMAT Recommendation #2 

The District should in its renegotiation of the program management contracts, include new 

language (in this contract and the subsequent Measure I contract from 2016), that requires the Del Terra 

Group to provide full copies of all project and program files to the district for all past and current 

projects, and to assist in setting up an adequate filing system, including training for district staff. This 

should occur in real time for all current projects. 

District Response to FCMAT Recommendation #2 

Acknowledged.  No later than August 4, 2017, the District will notify Del Terra to provide all 

project files and documents per the contract terms and requirements.   

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October31, 2017. 

FCMAT Recommendation #3 

The District should enforce all aspects of the contract scope of work, including all program and 

project reports using standard templates for budget and expenditure reports, reporting all program 

funds, encumbered, expended and remaining balance. On real-time project budget and expenditure 

reports, information should include original budget, revised budget, encumbrance, expenditure and 

available balance for each line item of typical construction categories. 

District Response to FCMAT Recommendation #3 

Acknowledged.  No later than August 4, 2017, the District will notify Del Terra to provide all 

reports, project files and documents per the contract terms and requirements.  The District will develop 

standard templates for budget and expenditure reports and will notify Del Terra to provide to report all 

program funds, encumbered, expended and remaining balance using the template form of reports, and 

that on real-time project budget and expenditure reports, information should include original budget, 

revised budget, encumbrance, expenditure and available balance for each line item of typical 

construction categories. 
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Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 

FCMAT Recommendation #4 

The District should enforce (or require) contract language to provide program and project budget 

and expenditure reports deliverables to be submitted monthly. 

District Response to FCMAT Recommendation #4 

Acknowledged.  No later than August 4, 2017, the District will notify Del Terra to provide monthly 

program and project budget and expenditure reports per the contract terms and requirements.   

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 

FCMAT Recommendation #5 

The District should enforce the contract language that requires submittal and explanation of 

monthly schedule reports: “Project Schedules for each project including an update of actual performance 

against the approved baseline schedule.” 

District Response to FCMAT Recommendation #5 

Acknowledged.  No later than August 4, 2017, the District will notify Del Terra to provide the 

monthly schedule reports as required by the agreements.   

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 

FCMAT Recommendation #6 

The District should enforce the contract language requiring Del Terra to “develop and maintain 

with district staff to establish an overall bond program financial management system in the area of 

accounting.” This should be a project tracking accounting system appropriate to multiyear, multifund 

projects. 
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District Response to FCMAT Recommendation #6 

Acknowledged.  No later than August 4, 2017, the District will notify Del Terra to develop and 

maintain with district staff an overall bond program financial management system in the area of 

accounting. 

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 

FCMAT Recommendation #7 

The District should enforce contract language stating that Del Terra assists with citizens’ 

oversight committee meetings. This should include submittal and discussion at every meeting of all 

program-level and project-specific budget and expenditure reports, including an explanation of exception 

sheets showing the changes since the last meeting. 

District Response to FCMAT Recommendation #7 

This recommendation implies that Del Terra's hiring had some impact on the citizens' oversight 

committee's meeting schedule and alleged failure to provide oversight and further suggests that the 

District either colluded with Del Terra or was complicit in the contractor's attempts to reach a desired 

result.  Those suggestions are not supported by the law or the agreement.  The program management 

agreements require Del Terra to assist the District in supporting the Citizens Oversight Committee 

(“COC”) and to attend COC meetings.  Under the Education Code the primary responsibility for 

supporting the COC rests with the District.  Pursuant to the Education Code, the COC shall issue at least 

one report each year to report on the COC’s activities.   

The FCMAT Report also states incorrectly that since the hiring of Del Terra as the District’s 

program manager in 2013 the COC has failed to meet quarterly.  As an independent body, the COC is not 

subject to the control of Del Terra.   The District website includes a webpage 

(http://www.arusd.org/domain/23) which has been updated recently with all available meeting agenda 

and minutes.  Those materials indicate that since May 2013 (the time of Del Terra’s original contract 

award) the COC has met at least 10 times including June 24, 2013, November 12, 2013, October 27, 2014, 

January 26, 2015, February 26, 2015, April 30, 2015, September 17, 2015, December 9, 2015, February 4, 

2016 and March 17, 2016.  The District webpage also includes agendas (but no minutes or other 

documents) for COC meetings on March 11, 2014, May 13, 2014, September 29, 2014, January 18, 2017, 

May 3, 2017, and June 16, 2017. 

In addition, the webpage also includes links to copies of the COC Bylaws, as well as to the COC 

annual reports for 2016 and 2017, and the COC 2014 “Statement of Progress”.   

http://www.arusd.org/domain/23
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The District acknowledges that the Education Code requires that all COC minutes, documents and 

reports shall be posted on the District’s website. 

In light of the above, the District will enlist (within the terms of the current contracts) greater 

assistance from Del Terra in support of the COC including submittal and discussion at every meeting of all 

program-level and project-specific budget and expenditure reports, including an explanation of exception 

sheets showing the changes since the last meeting.  To ensure greater communication and transparency 

the District will post and continuously update all COC minutes, reports and meeting documents on the 

COC webpage on the District website. 

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 

FCMAT Recommendation #8 

The District should hold quarterly citizens’ oversight committee meetings, and include detailed 

financial and schedule information. 

District Response to FCMAT Recommendation #8 

Pursuant to the Education Code and the California Constitution, the COC is an “independent 

oversight committee” for which the District provides assistance but that is not subject to the control of 

the Board.  As an independent committee, the COC establishes its own meeting schedule and agendas 

and which are not subject to the approval of the Board, the District administration or Del Terra.  The 

District will assist the COC in holding quarterly meetings if the COC determines to hold quarterly meetings 

and will provide such information requested by the COC within a reasonable period of time. 

Proposed Timeline for Further Action/Response by District: No further action or response by 

Board or District required. 

FCMAT Recommendation #9 

The District should make renewed efforts to obtain full oversight committee membership with a 

minimum of seven people and all required categories filled. Even without full membership, quarterly 

committee meetings should be held. 

District Response to FCMAT Recommendation #9 

The COC is fully constituted as required by the Education Code and the membership of the COC 

meets the membership and representation requirements of the Education Code.  With respect to 

quarterly meetings, please see the previous response. 
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Proposed Timeline for Further Action/Response by District: Not applicable. 

FCMAT Recommendation #10 

The District should have the committee present an annual report to the board at a regular 

meeting, with presentations by the committee officers, not the program manager. 

District Response to FCMAT Recommendation #10 

Acknowledged.  Pursuant to the Education Code and the California Constitution, the COC is an 

“independent oversight committee” for which the District provides assistance but that is not subject to 

the control of the Board.  The Education Code provides that the COC shall issue at least one report per 

year on the COC’s activities.  The District shall provide reminders to the COC of its obligation to complete 

its reports and to have its designated spokesperson(s) make appropriate reports and presentations to the 

Board.   

Proposed Timeline for Further Action/Response by District: Not applicable. 

FCMAT Recommendation 11# 

The District should consider completing a more detailed annual performance audit using a new 

audit firm selected by an RFQ/RFP process. 

District Response to FCMAT Recommendation #11 

The California Constitution requires that the District conduct an annual, independent 

performance audit to ensure that the funds have been expended only on the specific projects listed, and 

an annual, independent financial audit of the proceeds from the sale of the bonds until all of those 

proceeds have been expended for the school facilities projects.  The District has procured all financial 

audits and performance audits for Measure J and copies of the audit reports are available on the COC 

webpage on the District website (http://www.arusd.org/domain/23). 

District staff is already engaged in a review and examination of the benefits of expanded and 

detailed annual performance audits for the District’s bond programs, including cost and pricing and scope 

of work. 

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 

 

 

http://www.arusd.org/domain/23
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FCMAT Recommendation #12 

The District should request and review all information regarding compliance with CEQA, and 

develop a process for retroactive and proactive compliance. 

District Response to FCMAT Recommendation #12 

The recommendation is unclear about who any request for information should be made to.  

Nevertheless, District staff will review past District projects  to determine which, if any, past projects 

were subject to CEQA and, if so, determine whether any applicable CEQA requirements were or were not 

met. 

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 

FCMAT Recommendation #13 

The District should require all documents and records regarding Del Terra’s performance on the 

CUPCCAA process to be turned over to the district. 

District Response to FCMAT Recommendation #13 

Although this recommendation is vague regarding “Del Terra’s performance on the CUPCCAA 

process”, the Board agrees that no later than August 4, 2017, the District will notify Del Terra to provide 

any and all documents regarding the District’s CUPCCAA contracting practices. 

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 

FCMAT Recommendation #14 

The District should develop a process and set of procedures for CUPCCAA compliance and 

management of the program by staff, implemented by Del Terra, if appropriate. This should include 

updated status sheets and a discussion between staff and Del Terra on CUPCCAA compliance for current 

and future years. 

District Response to FCMAT Recommendation #14 

FCMAT notes that the District uses the California Uniform Public Construction Cost Accounting 

Act (CUPCCAA) which requires annual updating and notification.  Because the FCMAT Report does not 

specify in any detail how the District’s use of the CUPCCAA contracting process might be deficient, and 
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without any additional information, the District is unable to meaningfully respond to this 

recommendation.  However, as indicated above, the District will notify Del Terra to provide any and all 

documents regarding the District’s CUPCCAA contracting practices.  The District will further evaluate this 

recommendation upon the receipt of documents from Del Terra or more specific facts and information 

on this issue from FCMAT. 

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 

e. Contract Administration by District and Del Terra 

FCMAT Recommendation #1 

The District should select a new tracking system from an outside vendor using an RFQ/RFP 

selection process. Del Terra should not manager [sic] this system. 

District Response to FCMAT Recommendation #1 

The District Administration will review its contracting and purchase order tracking systems and 

recommend changes as appropriate to facilitate greater and easier tracking of contracts and fees 

including, if appropriate, a new tracking system within the District’s budgetary constraints and 

limitations. 

Proposed Timeline for Further Action/Response by District:  The Board will provide an update 

on this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 

FCMAT Recommendation #2 

The District should develop and implement a new system for numbering and identifying contracts 

vs. purchase orders. 

District Response to FCMAT Recommendation #2 

The District Administration will review its contracting and purchase order tracking systems and 

recommend changes as appropriate to facilitate greater and easier tracking of contracts and fees 

including, if appropriate, a new tracking system within the District’s budgetary constraints. 

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 
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FCMAT Recommendation #3 

The District should train all accounting, business and purchasing staff and management on this 

new system, with training manuals at all desks. 

District Response to FCMAT Recommendation #3 

Acknowledged. 

Proposed Timeline for Further Action/Response by District: The Board will provide an update on 

this item upon implementation of a new tracking system. 

FCMAT Recommendation #4 

The District should require Del Terra to provide a retroactive list (back to 2013) as well as a 

current list, of all key personnel and all personnel in program management and construction 

management contracts. If some personnel perform work in both areas, this should include the 

percentage of time spent in each. The contract should also include the definition of “key personnel.” 

District Response to FCMAT Recommendation #4 

No later than August 4, 2017, the District will make a written request to Del Terra for all such 

information. 

Proposed Timeline for Further Action/Response by District:  The Board will provide an update 

on this item no later than October 31, 2017. 

f. Construction Management Services Contracts 

The FCMAT Report addresses concerns, issues and recommendations regarding the Districts 

construction management services contracts in the following five subject areas: (1) Procurement Issues, 

(2) Payment Issues, (3) Contract Language Issues, (4) Performance Issues, and (5) Substantive Testing.  

Below, the District responds to the FCMAT recommendations in each of those areas. 

1. Construction Management Services Contracts – Procurement Issues 

The FCMAT Report notes that in May 2013 the District hired Del Terra for program management 

services only, and that it is unclear how the district intended to provide construction management 

services.  The Report states that the District first contracted with Del Terra for construction management 

services in May 2014 without a selection process or RFQ/RFP process, and that it is not a best practice to 

have the same firm perform both program management and construction management services since 

program management would basically oversee itself. 
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The District’s original intention was, following appointment of a program manager, to solicit 

qualifications to develop a pool of qualified construction managers for the various Measure J projects and 

on an as-needed basis.  The 2012 Measure J RFQP issued by the District Administration specified that the 

appointed program manager would not be eligible to also provide construction management services.  

(The 2013 Board-approved Measure J Program Management Agreement specified that the duties of the 

program manager include the oversight of the District construction managers on district projects.)  

Nevertheless, at the May 8, 2014, Board meeting, District Administration submitted to the Board that 

“[b]ased on Del Terra Group’s proven expertise and experience as the District’s program manager, the 

District would like [sic] engaging Del Terra Group as the District’s construction manager”. Accordingly, the 

then -Superintendent recommended approval of the agreement by the Board.  Based on the Board 

memo submitted with the agenda item, the Board could reasonably assume that the staff’s 

recommendation was based on an appropriate qualifications process. 

As noted above, school districts and other agencies employ different approaches for the use of 

program management and construction management services depending on the needs of the district and 

the size or complexity of the bond program.  The Construction Management Association of America notes 

that qualified construction managers who also possess program management experience should also be 

considered for selection as program managers.  (An Owner’s Guide to Construction And Program 

Management (2011).) 

FCMAT Recommendation 

The District should consider terminating the construction management services contract and 

selecting an outside firm that is not associated with the program manager to provide adequate program 

accountability. 

District Response 

In connection with the other actions and reviews and analyses to be undertaken by the District in 

connection with the FCMAT Report and the District’s on-going review into the matters raised in the 

FCMAT report and as provided in this response, the Board will reconsider the construction management 

relationship between the District and Del Terra including, if appropriate, termination of the construction 

management services contracts. 

Proposed Timeline for Further Action/Response by District: To be considered by the Board no 

later than October 31, 2017. 

2. Construction Management Services Contracts – Payment Issues 

All invoices from Del Terra to the District for preconstruction services in connection with the 

Fischer Middle School, George Middle School, Dorsa HVAC and LUCHA HVAC projects were submitted by 

Del Terra for services performed prior to November 2016.  Therefore, the operative construction 
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management agreement for the services would have been the 2014 Measure J Construction 

Management Agreement.  As noted in the FCMAT Report, all such services performed prior to the letting 

of the contracts should have been billed by Del Terra on an hourly basis according to the hourly rates 

specified in the agreement.  No later than August 4, 2017, the District will make a written request to Del 

Terra for supporting documentation relating to all such invoices including personnel names and positions, 

actual hours worked, and applicable hourly rate. 

FCMAT Recommendation #1 

The District should recalculate construction management fees for the four current projects using 

the hourly basis structure according to the contract. This will require timesheets and adequate backup 

documentation from Del Terra to verify the work performed and hours to be billed. 

District Response to FCMAT Recommendation #1 

Acknowledged.  No later than August 4, 2017, the District will make a written request to Del 

Terra for supporting documentation relating to all such invoices including personnel names and positions, 

actual hours worked, and applicable hourly rate.  Upon receipt of such information and documentation 

the District will recalculate the construction management fees for the four projects using the hourly basis 

structure according to the contract. 

Proposed Timeline for Further Action/Response by District: The District will review and evaluate 

all information provided and report on the status of these payments at a Regular Board Meeting 

no later than October 31, 2017. 

FCMAT Recommendation #2 

The District should reconcile the fees paid to fees that should have been paid and require correct 

invoicing. 

District Response to FCMAT Recommendation #2 

Acknowledged.  No later than August 4, 2017, the District will make a written request to Del 

Terra for supporting documentation relating to all such invoices including personnel names and positions, 

actual hours worked, and applicable hourly rate.  Upon receipt of such information and documentation 

the District will recalculate the construction management fees for the four projects using the hourly basis 

structure according to the contract. 

Proposed Timeline for Further Action/Response by District:  The District will evaluate all 

information provided and report on the status of these payments at a Regular Board Meeting no 

later than October 31, 2017. 
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3. Construction Management Services Contracts – Contract Language Issues 

The Board acknowledges that the 2014 Measure J Construction Management Agreement 

contains conflicting dates, including a “October 1, 2013” effective date, even though the agreement was 

not presented to or approved by the Board until May 2014.  Board Policy 3312 provides that to be valid 

or to constitute an enforceable obligation against the district, all contracts must be approved and/or 

ratified by the Board. 

Section 19 of the Measure J Construction Management Agreement approved by the Board in 

November 2016 provides that the agreement “constitutes the entire Agreement between the parties and 

supersedes all prior negotiations, representations, or agreements, either written or oral.“  In May 2017, 

the District issued its revised Work Authorization for construction management services for the Fischer 

Middle School, George Middle School, Dorsa HVAC and LUCHA HVAC projects under the November 2016 

Board-approved Measure J Construction Management Agreement. 

FCMAT Recommendation #1 

The District should hire a new legal counsel to review the construction management contracts 

and recommend changes and corrections, including getting rid of confusing and inconsistent terms and 

definitions and changing the 6% lump sum percentage fee to an hourly fee for actual hours worked with 

adequate backup with all invoices. 

District Response to FCMAT Recommendation #1 

Acknowledged.  The review will take place in coordination with all other review and analysis 

activities as specified in this response.  

Proposed Timeline for Further Action/Response by District: To be completed by District no later 

than October 31, 2017. 

FCMAT Recommendation #2 

The District should renegotiate the November 2016 Measure J program management and 

construction [sic] contracts to include the approved scope of work that is in the new Measure I contract. 

District Response to FCMAT Recommendation #2 

To the extent this recommendation refers to construction management contracts, the District 

notes this recommendation is inconsistent with the earlier recommendation that the District consider 

terminating the construction management services contract and selecting an outside firm that is not 

associated with the program manager to provide adequate program accountability.  The District will 

consider the renegotiation of terms of those contracts within the parameters of the existing contracts 

and in coordination with all other review and analysis activities as specified in this response. 
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Proposed Timeline for Further Action/Response by District:  To be completed by District no later 

than October 31, 2017. 

FCMAT Recommendation #3 

The District should include a not-to-exceed maximum fee in a renegotiated contract. 

District Response to FCMAT Recommendation #3 

Acknowledged.  The renegotiation of terms will take place within the parameters of the existing 

contracts and in coordination with all other review and analysis activities as specified in this response. 

Proposed Timeline for Further Action/Response by District:  To be completed by District no later 

than October 31, 2017. 

FCMAT Recommendation #4 

The District should include a list of projects in the contracts. 

District Response to FCMAT Recommendation #4 

Acknowledged.  At its January 2017 Regular Meeting, the Governing Board approved a list of 

projects for both Measure J and Measure I.  The renegotiation of terms to include the list of projects will 

take place within the parameters of the existing contracts and in coordination with all other review and 

analysis activities as specified in this response. 

Proposed Timeline for Further Action/Response by District:  To be completed by District no later 

than October 31, 2017. 

4. Construction Management Services Contracts – Performance Issues 

FCMAT Recommendation #1 

The District should require the submittal of monthly schedule reports according to the contract. 

District Response to FCMAT Recommendation #1 

Acknowledged.  No later than August 4, 2017, the District will make a written request to Del 

Terra for all monthly schedule reports required by the contracts with a response return date of no later 

than August 25, 2017. 

Proposed Timeline for Further Action/Response by District:  The Board will provide an update 

on this action and receipt of the requested documents at a Regular Board Meeting no later than 

October 31, 2017. 
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FCMAT Recommendation #2 

The District should require Del Terra to forward all documents and plans to the district upon 

completion of all projects, including past projects. 

District Response to FCMAT Recommendation #2 

Acknowledged.  No later than August 4, 2017, the District will make a written request to Del 

Terra for all monthly schedule reports required by the contracts with a response return date of no later 

than October 31, 2017. 

Proposed Timeline for Further Action/Response by District:  The Board will provide an update 

on this action and receipt of the requested documents at a Regular Board Meeting no later than 

September 30, 2017. 

5. Construction Management Services Contracts – Substantive Testing 

FCMAT Recommendation #1 

The District should require that all invoices submitted for payment include the project reference 

or name and job code prior to making payments. 

District Response to FCMAT Recommendation #1 

The District has already implemented this recommendation . 

Proposed Timeline for Further Action/Response by District:  No further action necessary; the 

Board will report on the status of this item at a Regular Board Meeting no later than October 31, 

2017. 

FCMAT Recommendation #2 

The District should ensure that all purchase orders or contracts are approved in advance of any 

work that is performed. 

District Response to FCMAT Recommendation #2 

Acknowledged, as to those purchase orders and contracts in excess of the Superintendent’s 

contracting authority, and consistent with Board Policies including but not limited to Board Policy 3312 

(to be a valid or enforceable obligation against the district, all contracts must be approved and/or ratified 

by the Board). The Superintendent will be directed to issue a reminder bulletin and advisory to staff 

regarding such requirements. 
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Proposed Timeline for Further Action/Response by District:  The Board will report on the status of 

this item at a Regular Board Meeting no later than October 31, 2017. 

B. INTERNAL CONTROL DEFICIENCIES 

FCMAT Recommendation #1 

The District should establish a culture of trust in the district. The tone at the top is essential to 

fostering a culture of ethical behavior. Governing board members and administrators should 

demonstrate a high moral and ethical example by gaining a thorough understanding of established 

policies and operational procedures and adhering strictly to them. The duties and responsibilities of staff 

members in each department should be segregated as well as those of supporting employees who are 

responsible for enforcing established policies. 

Response to FCMAT Recommendation #1 

The Board is committed to maintaining and fostering a culture of trust and ethical behavior at all 

levels of the District’s operations.  Board Bylaws 9000 (Role of the Board) and 9005 (Governance 

Standards) adopted by the Board provide guidance on how to fulfill the Board’s major responsibilities, 

including that Board members are expected to govern responsibly and hold themselves to the highest 

standards of ethical conduct.  The annual Board retreat will include training and updates on Board Bylaws 

including the role of Board members.   Training will also be provided to District staff at all appropriate 

levels. 

Proposed Timeline for Further Action/Response by District:  The training and updates will be 

provided at a Board retreat to be scheduled by the Board. 

FCMAT Recommendation #2 

The District should regularly review and update board policies and administrative regulations to 

ensure they remain relevant and reflect the latest statutory requirements and district objectives. 

Response to FCMAT Recommendation #2 

Board Bylaw 9310 provides the framework for the development and adoption of Board policies.  

The District will follow the framework within Bylaw 9310 and, beginning immediately, review and update 

all policies to reflect changes in the law since last adoption.  

Proposed Timeline for Further Action/Response by District:  On-going. 
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FCMAT Recommendation #3 

The District should ensure employees are aware of board policies and that policies remain 

accessible for public and staff reference. 

Response to FCMAT Recommendation #3 

The District’s policies and administrative regulations are posted and have been available on the 

District’s website.  (http://www.arusd.org/Page/25)  District staff will be notified and reminded of the 

importance and need to review and abide by District policies and administrative regulations and will be 

provided with necessary trainings. 

Proposed Timeline for Further Action/Response by District:  No further action necessary. 

FCMAT Recommendation #4 

The District should establish regular training on the identification and prevention of fraudulent 

activity for all staff. 

Response to FCMAT Recommendation #4 

The District will research available trainings and training providers and will provide staff with 

appropriate trainings during the 2017/2018 school year. 

Proposed Timeline for Further Action/Response by District:  Training to be implemented in the 

2017/2018 fiscal year. 

FCMAT Recommendation #5 

The District should, before any payment of contractors from bond funds, secure all bid 

documents or contracts that were prepared by the Del Terra Group and ensure that the proper bid 

documents are on file at the district. 

Response to FCMAT Recommendation #5 

No later than August 4, 2017, the District will make a written request to Del Terra for all project 

files and documents per the contract terms and requirements.   

Proposed Timeline for Further Action/Response by District:  The Board will report on the status 

of this item at a Regular Board Meeting no later than October 31, 2017. 
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FCMAT Recommendation #6 

The District should ensure that any changes to the terms and conditions of contracts, purchase 

orders or other documents approving payments are completed in writing with the appropriate 

notifications to staff and departments. 

Response to FCMAT Recommendation #6 

District Administration will issue an administrative bulletin staff to notify and remind staff that 

any changes to the terms and conditions of contracts, purchase orders or other documents approving 

payments are completed in writing with the appropriate notifications to staff and departments. 

Proposed Timeline for Further Action/Response by District:  Administrative bulletin to be issued 

no later than August 18, 2017. 

FCMAT Recommendation #7 

The District should hold an orientation meeting between incoming and outgoing business 

positions including but not limited to the assistant superintendent and director of facilities positions to 

ensure continuity in the transition. 

Response to FCMAT Recommendation #7 

Acknowledged.   

Proposed Timeline for Further Action/Response by District:  No further action required at this 

time. 

FCMAT Recommendation #8 

The District should retain the appropriate records as required by law. Documents containing 

information relating to property, activities, financial condition or transactions are defined as Class 1 - 

Permanent Records in accordance with Title 5, California Code of Regulations, Section 16023. The original 

or one exact copy, unless microfilmed, of these records is required to be retained indefinitely. 

Response to FCMAT Recommendation #8 

The District has been implementing a document imaging program as part of its document 

retention and filing system.  The District will comply with all document retention legal requirements 

pertaining to the District’s bond program records. 

Proposed Timeline for Further Action/Response by District:  No further action required. 
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C. CONFLICTS OF INTEREST  

FCMAT Recommendation #1 

 The District should develop a process to evaluate consultants or independent contractors and 

whether they should be required to file a Form 700. Obtain Form 700 from designated consultants or 

independent contractors within 30 days of their hire date or contract termination, and on an annual basis 

as applicable. 

District Response to FCMAT Recommendation #1 

 Acknowledged.  The District will develop a process for such evaluation of consultants and 

independent contractors and present such recommended process to the Board. 

Proposed Timeline for Further Action/Response by District:  The Board will provide an update on this 

item no later than October 31, 2017. 

FCMAT Recommendation #2 

 The District should exercise its authority to question designated employees and members of the 

board regarding outside activities or financial interests included in Government Code Sections 1090 and 

1126. 

District Response to FCMAT Recommendation #2 

 The District’s Conflict of Interest Code is contained in Board Bylaw 9270 to which all Board 

members and designated employees and consultants are required to adhere.  The District will exercise its 

authority to “question” designated employees and members of the board regarding outside activities or 

financial interests within the limits prescribed by the law. 

Proposed Timeline for Further Action/Response by District:  No further action or response required. 

FCMAT Recommendation #3 

 The District should ensure that all new employees, consultants and elected or appointed board 

members who are in the designated classifications that require them to complete form 700 do so and 

submit the form within 30 days of taking\leaving office or employment, and on an annual basis as 

applicable. 
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District Response to FCMAT Recommendation #3 

 The District’s Conflict of Interest Code is contained in Board Bylaw 9270. Bylaw 9270 provides 

that all new employees, consultants and elected or appointed board members who are in the designated 

classifications are required to file Form 700 statements.  Bylaw 9270 provides that: 

“Board members and designated employees shall annually file a Statement of Economic 

Interest/Form 700 in accordance with the disclosure categories specified in the district's conflict 

of interest code.  A Board member who leaves office or a designated employee who leaves 

district employment shall, within 30 days, file a revised statement covering the period of time 

between the closing date of the last statement and the date of leaving office or district 

employment.” 

Bylaw 9270E provides that “Governing Board members and designated employees shall file statements of 

economic interests/Form 700 in accordance with the disclosure categories listed in the Appendix” and 

that “statements of economic interests shall be filed with the district's filing official.”  The Board’s Bylaw 

9270 was last amended and updated in November 2016.  District staff typically receives alerts from the 

County regarding missing Form 700 statements.  The District will implement a notification and reminder 

system to ensure the timely filing of form 700s for all new employees, consultants and elected or 

appointed board members. 

Proposed Timeline for Further Action/Response by District:  Effective immediately.  

FCMAT Recommendation #4 

 The District should ensure that the district’s elected officials, administration and designated 

employees complete ethics training regarding the roles and responsibilities of public officials in relation 

to conflicts of interest and the Fair Political Practices Act. 

District Response to FCMAT Recommendation #4 

 Pursuant to AB 1234, cities, counties and special districts in California are required by law to 

provide ethics training to their local elected officials; but the law does not apply to school district officials.  

On-line ethics training modules and resources are available through the Fair Political Practices 

Commission and other sources, although they are not directed specifically at school districts.  The Board 

will consider adopting mandatory ethics training for the district’s elected officials, administration and 

designated employees every two years. 

Proposed Timeline for Further Action/Response by District:  The Board will consider implementing 

mandatory training no later than December 31, 2017. 
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D. REPORTING REQUIREMENTS FOR NONVOTER-APPROVED DEBT 

In June 2010, the District issued $25,000,000 in Certificates of Participation to fund the 

modernization, equipping, furnishing and improvement of the San Antonio Elementary School 

facilities.  The San Antonio school serves and enrollment of approximately 422 students. One hundred 

percent of the interest on the COPs ($16,179,500) was supposed to be covered by the Federal Qualified 

School Construction Bonds (QSCBs) subsidy.  (QSCBs are low-to-no interest bonds that school districts can 

obtain and utilize the proceeds for building renovations, repairs and construction of district facilities.)  

However, due to sequestration at the Federal level which result in 8.7% decrease in federal subsidy 

starting in fiscal year 2012-13, the District had to burden $1,179,255 in interest cost over the life of the 

debt.   

Since QSCB’s are low-to-no interest, districts can then redirect interest savings on such QSCB’s 

towards the district’s education program and professional development of teachers instead of having to 

spend general fund monies towards interest costs. 

In its Audit Report, FCMAT finds that the District did not prepare and submit to the SCCOE the COPs 

disclosures required under Education 17150.1.  The District disputes this finding.  District and COE 

records contain evidence that the COPs disclosures were provided to the COE in 2009, and that the 

District engaged in on-going discussions with the COE regarding the COPs from October 2009 through 

May 2010.  Moreover, in connection with the COPs transaction the District received all required  written 

legal opinions of its bond/transaction counsel that the transaction Trust Agreement and other specified 

issuance documents were “duly and validly authorized, executed and delivered by the District” and that 

other transaction documents and agreements .” 

FCMAT also notes that it “has serious concerns about the District’s ability to repay the COPs without 

affecting the District’s unrestricted general fund” and, FCMAT states, “the debt service payments pose a 

serious threat to the district’s ongoing fiscal solvency.”  That finding ignores material information 

provided by the District to FCMAT, and other publicly available information, that the District has a sound 

plan to repay the COPs without any threat to the District’s general fund. 

Based on the information below, the District asserts that the remainder of the FCMAT findings in this 

section are based on inaccurate and/or incomplete information and are unfounded. 

1. In connection with the FCMAT fieldwork, the District presented to FCMAT auditors and 

consultants a Repayment Plan for repayment of the COPs, including sources of funds.  A copy of 

the materials provided to the FCMAT representatives is attached as Appendix 1.  The Repayment 

Plan identifies the District’s Fund 21 as the source of repayment funds for the period 2016/2017 

– 2022/2023, Funds 21 and 35 as the source of funds for repayment for the 2023/2024 fiscal 

year, and Fund 35 as the source of repayment for fiscal years 2024/2025 and 2025/2026.  Funds 
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21 and 35 are restricted capital accounts, and thus the repayment plan presented by the District 

showed that repayment would occur without impact or threat to the District’s general fund. 

2. The FCMAT Report (at page 64) understates the projected remaining COPs principal balance as of 

June 2020 by more than $1.4 million. According to the District’s calculations, the District’s 

remaining obligation for the COPS repayment from June 1, 2020 through 2026 would be 

$18,326,227, not $17,665.884 (i.e., FCMAT’s calculation was lower than the actual remaining 

debt obligation). 

3. In the District’s Board-approved 2017-18 Budget (which is posted on the District's website), the 

ending balance for Fund 21 on June 30, 2018 is projected to be $26,981,964 (see District’s 

approved 2017-2018 Budget, July 1 Budget Building Fund, Expenditures by Function (Form 21) 

(Budget page 103 of 233 

(http://www.arusd.org/cms/lib7/CA01001158/Centricity/Domain/14/2017-

18%20Budget%202016-17%20Estimated%20Actuals.pdf)), and for Fund 35 is $7,377,138 (see 

2017-2018 Budget, July 1 Budget Building Fund, Expenditures by Function (Form 35) (at page 124 

of 233)).  Thus, the total projected combined ending balances for Funds 21 and 35 is $34,359,102, 

which is substantially more than the estimated COPS repayment of $23,314,393.   

4. The District’s Funds 21 and 35 are restricted capital facilities funds.  Based on this information, 

the District’s repayment plan is sound and the repayment can and will be accomplished without 

impacting the District’s unrestricted General Fund. 

5. The proceeds from the COPs have not been used for the District’s general operating purposes of 

the district, and FCMAT has not presented any information that such uses has ever occurred. 

6. The District disputes FCMAT’s statements that it has "serious reservations about the district's 

ability to repay the COPS without affecting the unrestricted general fund” and that “[a]s a result, 

the debt service payments pose a serious threat to the district's ongoing fiscal solvency."  (FCMAT 

Report at p. 64.)  As demonstrated above and in the supporting attachments, the District's 

approved 2017-18 Budget provides for repayment from Funds 21 and 35, both of which are 

restricted capital facilities accounts and whose combined balances substantially exceed the COPs 

obligation.  The District has presented a sound repayment plan with no impact on the 

unrestricted General Fund and, therefore, there is no identifiable threat to the district's fiscal 

solvency from the COPs repayment.   

FCMAT Recommendation #1 

The District should complete the project closeout process for the San Antonio Elementary School 

project with the OPSC to ensure the first three years of debt service payments on the COPs can be made 

with the state aid received as a reimbursement for this project 

http://www.arusd.org/cms/lib7/CA01001158/Centricity/Domain/14/2017-18%20Budget%202016-17%20Estimated%20Actuals.pdf)
http://www.arusd.org/cms/lib7/CA01001158/Centricity/Domain/14/2017-18%20Budget%202016-17%20Estimated%20Actuals.pdf)
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District Response to FCMAT Recommendation #1 

On April 4, 2017, the District received written notification from the Office of Public School 

Construction (OPSC) that the project “is considered closed” and OPSC has issued its final report on the 

project.  A copy of the OPSC notification is included as Appendix 2.  In addition, the Department of 

General Services/DSA website specifies that the San Antonio school project was closed and certified by 

DSA on January 9, 2012.  A copy of the webpage specifying the project certification is attached as 

Appendix 3. 

Proposed Timeline for Further Action/Response by District: No further action is necessary. 

FCMAT Recommendation #2 

The District should develop a long term-strategy to budget for debt service payments on the 

COPs after state aid for the San Antonio Elementary School project is exhausted. 

District Response to FCMAT Recommendation #2 

The District has developed a long-term strategy to budget for debt service payments on the COPs 

after state aid for the San Antonio Elementary School project is exhausted.  As demonstrated above, the 

District’s strategy is pay such long term debt service from the District’s Fund 21 and Fund 35, both of 

which are restricted capital facilities accounts.   

                Proposed Timeline for Further Action/Response by District: No further action necessary. 

FCMAT Recommendation #3 

The District should adopt a comprehensive written debt management policy and administrative 

regulation that conforms to the requirements of both SB 1029 and the Government Finance Officers 

Association’s published best practices. 

District Response to FCMAT Recommendation #3 

On May 11, 2017, the District’s Governing Board approved Resolution #2016/2017 – 17 

Approving a Debt Issuance and Management Policy in Accordance with SB 1029.  A copy of Resolution 

#2016/2017 – 17 and the approved policy is attached as Appendix 4. 

Proposed Timeline for Further Action/Response by District: No further action necessary. 

FCMAT Recommendation #4 

The District should review existing policies in the 3000, 7000 and 9000 series for existing 

references to debt or bonds that might be removed in light of adoption of a single comprehensive policy. 
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